IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

V. CRIMINAL NO. 00-176-ALL
JOHN GAMBONE, SR., ANTHONY
GAMBONE, WILLIAM MURDOCK,
SANDRA LEE GAMBONE, JOHN
GAMBONE, JR., and ROBERT CARL
MEIXNER
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MEMORANDUM

Padova,. September , 2000

Beforethe CourtareDefendantsMotion to DismissCountOneof theIndictment filed on
June26,2000,andDefendantsMotionto CompelElectionor DismissCountOneof thelndictment
asDuplicitous,filed onJuly 25,2000.DefendanSandrd_ee Gambonelsomoves separatelyfor
dismissalof CountOne,or, in the alternativeto compelelectionor ordera separatdrial.* The
Governmentiled aresponsenJuly25,2000.0ralargumentvasheldbeforethe Courton August
23,2000.Thematteris fully briefedandripefor decisionForthereasonshatfollow, theCourtwill
deny Defendants’Motions to Dismiss Count One of the Indictment. The Court will also deny
Defendants’ alternative request to compel election.

l. BACKGROUND

'With respect to the separate motion made by Defendant Sandra Lee Gambone, this
memorandum and the accompanying Order will deal only with the requests to dismiss count one
or to compel election. As the Government has not yet had the opportunity to respond to the
severance request, the Court reserves disposition of that specific part of Defendant’s Motion for
consideration at a later time.



On April 6, 2000, the Government filed a multi-count indictment agadefendantsohn
Gambone, Sr., Anthony Gambone, William Murdock, Sandra Lee Gambone, John Gambone, Jr., and
Robert Carl Meixner. Count One charges a conspiracy to defraud the \Stdezhin violation of
18U.S.C.8371.CountsTwo throughSixty-severchargeviolationsof 26 U.S.C.8 7206(fraudand
false statementspf the Internal Revenue Code. Defendants seek to have Count One of the
Indictment dismissed.

Il. STANDARD
In consicering a motion to dismiss an indictment or a portion of an indictment, the court

acceptastruethewell-pleadedactualallegationssetforth in theindictment.SeeUnited Statesy.

Besmajian910F.2d1153,1154(3d Cir. 1990).If thefactsdo not constitutea violation of federal

law, the chargeshouldbe dismissedSeeUnited States v. Stewar€Crim. Act. No. 96-583, 1997

U.S.Dist. LEXIS 16947 at*2 (E.D.Pa.Oct.22,1997)(citing United Statess. Polychron841F.2d

833, 834 (8th Cir.)certdenied 488 U.S. 851 (1988)).
1. DISCUSSION

Defendantdirst moveto dismissCountOneof the Indictmen because it fails properly to
allege a conspiracy to defraud the United States pursuant to the defraud clause of section 371.
Defendantsalsomoveto dismissCount One on the grounds it is duplicitous. In the alternative,
DefendantasktheCourtto compeltheGovernmento choosdrom amongheallegedconspiracies
in Count One. The Court will consider these arguments in turn.

A. The Defraud Clause

Section 371 of Title 18 of the United States Code provides:

If two or more persons conspire either to commit any offense against the United



Statespr to defraud the United States, or any agency thereof in any manner or for
anypurposeandoneor moreof suchpersonglo any act teeffectthe objectof the
conspiracyeachshallbefinedunderthistitle orimprisonechotmorethanfive years,
or both.

18 U.S.C. § 371 (1994).
TheCourtof Appealdor theThird Circuithasexplainedhatsectior371describeswotypes

of conspiracies: (1) a conspirattycommita substantiveoffense under a separate criminal statute

(the “offense” clause);and (2) a conspiracyto defraudthe United States(the “defraud” clause)

without refererce to another criminal statuténited Statesv. Alston, 77 F.3d 713,718 (3d Cir.

1996). Count One alleges a conspiracy falling under the defraud clause.
A conspracy to defraud the United States by frustrating the lawful information-gathering
functionof thelnternalRevenueservice(“IRS”) is commonlyreferredto asa“Klein conspiracy,”

namedafterthelandmarkdecisionof the United StateCourtof Appealsfor the SecondCircuitin

United Statesv. Klein, 247 F.2d 908 (2d Cir. 1957). In Klein, the defendants participated in a
schemeo importandsell Canadiarwhiskeyin the United Statesn suchawayasto minimizethe
amountof federalincometax that would be owed. In additionto the filing of false income tax
returns,the Governmentprovided substantialevidenceof additional acts of concealment and
circumstantiakvidenceo establislanagreementncludingthe creationof shellcorporationsand
use of overseas accounid. at 909.

In orderfor CountOneof thelndictmentto standjt mustproperlyallegeaKlein conspiracy.
A Klein conspiracgonsist®of threeelements(1) existencef anagreemertio accompliskanillegal
or unlawful objective against the United States; (2) commission of an overt act by conspirators in

furtheranceof conspiracyand(3) intentby thedefendanto agreeto theconspiracyandto defraud



the United States SeeUnited Statesv. Adkinson 158 F.3d1147,1153(11th Cir. 1998);United

Statew. Furkin, 119F.3d1276,1278(7th Cir. 1997);UnitedStatess. Teddeyr801F.2d1437,1446

(4th Cir. 1986)
In CountOne,the Governmentllegeghatthe six Defendantsknowingly andwillingfully
conspired, and agreed, togetlamdwith othersknownandunknownto the grand jury, to defraud
the United Statesby impeding,impairing, obstructing,and defeatingthe lawful governmental
functionsof thelRS in theascertainmentomputationassessmenéndcollectionof revenue . .”
(Indictmentf13).More specifically, the Government alleges that the conspirators engagedin athree-
part scheme that included:
(1) skimmingcashfrom their businesseandnot reportirg it on their personal tax
returns;y(2) payingandnotreportingemployegncomefrom overtimewageswages
givenin theform of fraudulentexpenseeimbursemengndwagesaidoff-payroll,
therebyaidingandassistingemployeesn thefiling of false tax returns; an(8) not
reporting payments to subcontractors, thereby aiding and assisting some
subcontractors in the failure to report the income.
(Indictment at 5-6).
Applying thethree-partest,the Courtconcludeghatthe Governmenhasproperlyalleged
a Klein conspiracyin CountOne. The Government has alleged that there was an agreement to

achieve an unlawful objective, specifically, to defraud the United Statesgovernment. The

Govanment has also alleged a series of overt acts performed by Defendants in furtherance of the

’Defendants William Murdock and Robert Carl Meixner argue for dismissal of Count
One on the basis that “the Government has not alleged that they agreed to be aapart of
conspiracy.” (Def's Mot. at 12-13). Defendants, however, are mistaken. Paragraph 13 of Count
One of the Indictment clearly and explicitly alleges that all six Defendants conspired to defraud
the United States. (Def's Mot. 113). Defendants challenge whether the specific facts alleged in
the indictment are sufficient to prove intent, but this is not the appropriate inquiry with respect to
this Motion to dismiss.



conspiracy(Indictment at 11). And, the Government hasth sufficientclarity, allegedintentby

Defendantso agreeo theconspiracyandto defraudheUnitedStatesSeeUnited Statess. Ervasti

201F.3d1029,1037-388th Cir. 2000)(upholdingassufficientKlein conspiracyndictmentwhere

the Governmentallegedthat the defendantsdid unlawfully, willfully and knowingly combine,
conspie, confederate and agree . . . to impede and impair the due administration of the Internal
RevenueCode [sic] of the United Statesin the ascertainmentcomputaton, assessmenand
collection of taxes . . .”)

DefendantsontendhattheGovernmenhasfailedto satisfythisthird, intentprongof Klein.
Defendantsote that the Government’sndictmentalleges that Defendants sought to avoid the
requirementsf theFairLaborStandard#\ct (“FLSA”). Defendantarguethatthisis anadmission
bytheGovernmenthatthepurposeof theconspiracyasto avoidtheFLSA, andnotto defraudthe
IRS.

If Defendants’assertiorwere correct,then CountOnewould be fatally flawed. A Klein
conspiracy requires that an agreed upon objective of the conspiracy be to “thwart the IRS’s [sic]

effortsto determineandcollectincometaxes.”UnitedStatess. Vogt, 910F.2d1184,1203(4th Cir.

1990).This objective,or tax purposemustbe the objectof a Klein conspiracyand not merely a

foreseeableonsequencef someotherconspiratoriakchemeSeeDennisv. UnitedStates384U.S.

855,861(1966).If theavoidanceof thetaxis merelyacollateraleffectof theschemethenit is not

sufficientto establistaKlein conspiracySeeUnited Statesy. Vogt, 910F.2d1184,1202(4th Cir.

1990). Nevertheless, schemes with multiple objectives are acceptable, even if the primary objective

is concealment of another crim@eelngram v. United State860 U.S. 672, 680-81 (1959).

Looking at the allegations in Count One, however, Defendants’ assertion that the



Government has failed to mette intentprongof Klein cannotbe correct. Here, the Government
explicitly hasallegedaconspiracyaimedatdefeatinghelawful governmentalunctionsof thelRS.
Nothing on the face of the indictment,including a statenent of a second, concurrent objective,
negateshe allegedtax motive. No case law prohibits the Government from proving multiple
objectives in the conspiracy.

To bolsterits contentiorthat CountOnefails to allegeaKlein conspiracyDefendantslso
arguethataKlein conspiracymustbe complexandcontaindeceptionsDefendantsmemorandum
containsseverapagesf analysisof theconspiracyn Klein, andexplainswhy thecaseatbaris not
nearly as complex.The Court disagrees, however, that a scheme need be complex in order to
constitutea Klein conspiracy. While many conspiraciesare by their naturecomplex, a Klein
conspracy does not require a particular level of complexity. Reviewing courts have uidhsid
conspiracy convictions on fact patterns far less complex than in the ori§lesl case Seg e.q,

UnitedStatew. Furkin, 119F.3d1276(7thCir. 1997)(upholdingconspiracygonvictionof business

ownerwho purchasedjamblingmachinesvith cash and did not record or report incomigjiited

Statesr. Goldberg105F.3d770(1stCir. 1997)(upholdingconspiracyonvictionof defendantvho

had prepared and filed fal$®-2, W-3, andW-4 statements and concluding “that the conduct and
purposeof thedefendantsalthoughmarkedlylesssinisterthanin Klein, couldproperlybefoundto

fall within the outerboundsof section 371.”)seealsoUnited States v. Danell®31 F. Supp. 374

*Defendants similarly contend that, to prov&lain conspiracy, the Government must
establish that each defendant agreed to interfere with or obstruct one of the IRS’ lawful functions
by deceit, craft or trickery. Defendants cltinited States v. Shoyp08 F.2d 950 (3d Cir. 1979)
in support of this propositiorEhoup however, neither contains an explicit requirement
regarding deceit, nor involves a tax conspiracy. In any case, the Court believes the scheme
alleged in the Indictment against these Defendants does involve deceit, craft or trickery.
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(E.D.Pa. 1996) (denying motion to dismiss defraud clause count where defendants allegedly directed

theirlawyerto issuefalseinvoices,paybills, andtakefalsetax deductions)SeealsoUnited States

V. Olqgin, 745F.2d263,266(3d Cir. 1984)(involving theuseof corporatecheckgofictitious payees
to generate casbroceedsindfailure to record and issue receipts for cash salesit.denied 471

U.S.1099(1985).Thus,with respecto whethettheGovernmenhasallegedaKlein conspiracythe

only relevant inquiry is whether the scheme alleged in the Indictment meets theKleige
requirementsutlinedin thecasdaw. TheCourtconcludeghatthelndictmentsufficientlyalleges
aKlein conspiracy.

B. The Offense Clause

Defendantdurther contendthat the Governmenthasallegedonly specific violations of
internal reverue laws, or conspiracy with each other and other employees to engage in these
violations of thesestatutes Defendants argue that because the Internal Revenue Code provides
specificcriminal penaltiesthe crimesallegedheremust be charged either under the substantive
statutes directly, or under the offense claokg 371if a conspiracy can be shown. (Def's Mot. at
3).

The law issettledthata defendantanbe chargedandconvictedfor the same crime under
both the provisions of specifiriminal statutesandthe defraudclauseof § 371. InUnited States
v. Tedder801F.2d1437(4th Cir. 1986),for examplethe Courtof Appealsfor the FourthCircuit
upheld the defendant’s conviction fois participation in a marijuana smuggling business under 8
371 ,eventhoughhewasalsoconvictedor illegalimportationof marijuanan violationof 21 U.S.C.
8963andpossessiowith theintentto distributemarijuanan violationof 21 U.S.C.8846. The court

applied the standard establishedBlockburgerv. United States 284 U.S. 299 (1932), which




examinedvhethereachoffenserequiredproofof afact notrequiredby the otheroffensesTedder

801F.2dat 1446.SeealsoBlockburger 284U.S.at 304 (“Where each offense requires proof of a

fact not requiredby the other,a defendantanbe punishedunderboth statutedor a single act or
transaction.”)The court concludedthat, unlike § 846 or § 963, 8§ 371 requires proof of intent to
defraudthe United States.This additional element was sufficient to distinguish between the
prosecutions under 8§ 846 and 8§ 963, and the prosecution under §&3Tledder at 1446.

Thesameanalysisapplieshere.In provingtheviolationsof specificinternalRevenueCode
provisions, the Government need not prove an intent to defraud the United States. However, this
proofof intentis anecessarglementor thedefraudclausecharge.ln other words, the “conspiracy”
objectivedistinguisheCountOnefrom the otherspecific statutoryoffenses.Thus, Defendarg’
argument against allowing a defraud clause prosecution fails.

Defendantdiere,however, acknowledge that the Government has alleged the existence of
aconspiracyTheycontendthatthe Government ought to have charged Defendants with multiple
conspiraciesindertheoffenseclauseratherthanasingleconspiracyunderthedefraudclauseThe
argument in favor of such a rule is basmtthe Sixth Circuit Courtof Appeals decision itUnited

States v. Minarik 875 F.2d 1186 (6th Cir. 1989). Thdinarik defendantswere accised of

attemptingo hideassetéromthelRSafterreceivingnoticesof taxassessmentkl. at1187.Calling

the offenseanddefraudclausesmutually exclusive”asapgdied to the facts in the case, the court
heldthatthe proofsofferedonly supportedaconspiracyto violate26 U.S.C.8 7206(4) prohibiting
concealmenbdf assetdrom the IRS. Id. Thus,the court reasoned, the Government improperly
charged the defendant with a conspiracy under the defraud claesie.

TheMinarik court,howeverwasprimarily concernedavith preventingsubstantiatonfusion



createdby the Governmentwhich switched its legal theories of the crimes charged at trial, thus

depriving defendants of proper notice in the cdseited Statesy. Sturman951F.2d1466 1474

(6th Cir. 1991)(“The chiefconcerrof this Courtin Minarik wasthatthegovernmentby constantly

changiry the prosecution theory, never adequately informed the defendant of the charges against

him.”) The Minarik rule doesnot requirethatall prosecutorghargeall conspiraes to violate a

spedfic statute under the offense claud¢nited Statesv. Mohney, 949 F.2d 899, 902 (6th Cir.

1991).Rathergivenconducimaybeproscribedyboththeoffenseanddefraudclausesandthefact
that a particulacourseof conductis chargeable under one clause does not render it immune from

prosecution under the othé&eeArch Trading Co,.987 F.2d 1087, 1092 (4th Cir. 199%eealso

UnitedStates. Reynolds$919 F.2d 435, 438-39 (7th Cir. 1990) (rejecting defendant’s argument that

theGovernmenshouldhaveindictedundertheoffenseratherthandefraudclausenotingthat, “[i]f
the prosecutor mushargea conspiracy to commit the specific crime, there can never be a charge
of conspiracy to defraud the United States.”)

Often courts that have distinguishedMinarik have done so after concluding that the
allegations or proofs reflect a conspiracy broatk@noneundera singleoffenseconspiracySee,

e.g, United Statesv. Notch 939 F.2d 895, 901 (10th Cir. 1991) (upholding defraud clause

convictionwhere,“[t]he object of the conspiracy went beyond filing false tax returns; it was to
concealtaxableincomein orderto preventthe IRS from accurately ascertaining and collecting

incometaxes.”);UnitedStates. Bilzerian, 926F.2d1285,1301(2d Cir.) (upholdingconvictionof

thedefendanbn securitiefraud chargesconspiracyto commit specific offenses, and conspiracy
to defraudthe SECandthe IRS), cert. denied 502 U.S.813(1991).The Government’sability to

chargeconspiracyunderthedefraudclauses especiallyclearwherethe underlyingoffensesareof



multiple statutoryprovisions SeeUnited Statess. Derezinskj945F.2d1006,1010(8th Cir. 1991)

(upholdingdefraudclauseconvictionbasedntwo statutoryoffensesnotingthat, it is well settled
that when conductviolatesmore than one criminal statug, the Governmentmay choosewhich

statute to apply(citing United States v. Batcheldet42 U.S. 114, 124-25 (1979)).

The Third Circuit hasnot ruled directly on the Minarik issue.However,the case at bar is

distinguishablérom Minarik. TheGovernmenherehasallegedaconspiracypanning0yearsand

touchinguponatleastfour provisionsof theInternalRevenueCode theFair LaborStandard#\ct,
andthe Social Securitywithholding requirementsThe allegedconspiracy goes well beyond the
attemptto merelyviolateaparticularprovisionof theInternalRevenuecode.Furthermorethereis

no dangerof confusionover the chargesdeingbroughtby the Governmeh SeeUnited States v.

D’Amato, 722 F. Supp. 221, 225 (E.D. Pa. 1989) (upholding defraud clause conviction and

distinguishingrom Minarik in thatD’Amato lackedthe confusionandinconsistenciesherentin

Minarik, becaus¢éhe Governmenthargedandprovedonetheoryof criminal conductwith respect
to theindictmentcount). The Governmenis thus well within its discretion to charge defendants
under the defraud clause

Defendants further contend that the Third Circuit's decisiodmited States VAlston, 77

F.3d713(3d Cir. 1996),whichinvolvedanallegeddefraudclauseconspiracycountin the context
of afinancialstructuringschemeappropriatelydetermineshedispositionof DefendantsMotions
here In Alston, thedefendantvaschargedandconvictedn afinancialstructuringschemeainderthe
substantivgrovisionandunderthedefraudclause butabsentanyproofof defendant’«knowledge
of illegality. Id. atDefendantvasconvictedonall countshowever subsequenb trial theSupreme

CourtestablishednewrequirementhattheGovernmenprove willfulness” to obtainastructuring
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conviction.ld. at716.Thedistrictcourtvacatedheconvictiononthestructuringcount,butrefused
to vacatetheconspiracyclauseconviction,onthebasisthatthemensrearequirementlid notapply
to defraudclauseconspiraciedd. TheThird Circuit vacatedhedefraudclauseconvictionaswell,
onthebasisthatit couldnotdifferentiatebetweerthe“structuring” schemeof whichthedefendant
wasacquittedandthe“defraud” schemeaunder§ 371.1d. at 721. Thecourtwentonto explainthat,
adefendannotguilty of anoffenseundertheoffenseclausecannotalternativelybeconvictedunder
the defraud clause of § 37M.

Alston, however,is an unusualcasethat is distinguishéle from the case at bar. The
Governmenherehasallegedaconspiracypasednmultiple acts,andhasallegedntentthatdiffers
fromtheintentrequiredo provespecific,isolatedstatutoryiolations.Theallegationcoverabroad
spectrunof offenseghat,if broughtseparatelyvouldrequireseveraldifferentoffenseconspiracy
counts.

Forthereasonstatedthe CourtdeniesDefendant’dMotionsto DismissCountOneonthe
basis that the charges should have been charged under the offense clause.

C. Duplicity

Defendantslsoseekdismissabf CountOne,or in thealternativeanordercompellingthe
Governmento electoneof thethreeconspiracyheoriesn CountOne,onthetheorytheallegations

areduplicitous.Duplicity is the “joining in a single countof twoor more distinct and separate

offenses.”United Statesv. Stak, 515F.2d112,116-17(3d Cir. 1975). The prohibition against
duplicitouspleadingsreflectsthreeconcerns.First, an acquittal on a duplicitous count “does not
reveal whether the jury found him not guilty of one crime or not guilty of both. Conceivably this

couldprejudicethedefendantn protectinghimselfagainstdoublejeopardy.” Id. Second, a guilty
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verdict “does not disclosewhetherthe jury found the defendaniuilty of onecrime or of both.
Conceivablythis could prejudicethe defendantn sentencingandin obtaimg appellate review.”
Id. Third, joining of offensesmay prejudicethe defendat with respectto evidentiaryrulings.
“Finally, thereis no way of knowingwith a generalverdicton two separateffenses joined in a
single count whether the jury was unanimous with respect to eitlierat 117.
WhetherCountOneis duplicitousdepenls on whether the Government’s allegations are
consideredo constitutea single conspiracyunder18 U.S.C. § 371, or multiple conspiracies or
violations, as the defensecontends Defendantscontendthat Count One actually alleges three
separateonspiraciesskimmingcash,payingandnot reporting employee income from overtime
wages,and not reporting payments to subcontractors. Thus, if dismissal is not required, the
Governmenshouldbe orderedo electoneof the conspiracy theories. The Government responds
thatCountOneconstitutes singlemasterconspiracyith subsidiaryschemesandis thereforenot
a duplicitous conspiracy.
Todeterminavhetheraconspiracys asingleconspiracyr multiple conspiraciegheThird
Circuithasarticulatedathree-partest:(1) theexistenceof acommongoalamongtheconspirators;
(2) the natureof the schemdo determinevhethertheagreementvould bring to passa continuous
resultwhich would not continuewithout the cooperatiorof the conspiratorsand(3) the extent to

whichtheparticipantoverlapin thevariousdealingsUnited Statess. Kelly, 892F.2d255(3d Cir.

1989).In Kelly, the defendantsvere charged with participating in a scheme to import phenyl-2-
propanon€P2P) achemicausedo manufacturenethamphetamindd. at259.Applyingthethree-
parttest,thecourtdeterminedhat: (1) therewasacommongoalof all participantsto makemoney

selling “speed”; (2) the changein “membership” of the conspiracyduring the courseof the
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conspiracyid notseveitheconspiracybecauséheactivitiesof theparticipantsverestill necessary
to carry out the conspiracy; and (3) the participants continued to participate in the conspiracy, and
did not act at cross-purposes with each othdr.at 259-60.

Basedntherulesarticulatedn Kelly, theCourtconcludeshattheGovernmenhasproperly
allegedasingleconspiracyn CountOne.TheGovernmenhasallegedasinglegoalcommonamong
all Defendantsnamely,to defraudthe United Statesy defeatinghelawful functionof thelRSto
determineandcollecttaxes.Thatasingleconspiracyhasbeenallegeds notchangedy allegations
thattheindividual Defendantgarriedout different activities irfurtheranceof theconspiracyThe
allegationsin Count One also indicate the agreementontemplatedvould bring to pass the
continuousdefraudng of the IRS, and depended upon the continuous cooperation of the
conspiratorsFinally, thethreesub-schemesverlapand,asallegedworkin concerto carryoutthe
masteigoalof defraudinghe United StatesWhetheror notsuchagrandconspiracyexistedshould
now more appropriately be determined by the evidence at trial. The count is not duplicitous, and
therefore, Defendants’ request that the count be dismissed is denied.

D. Compelling Election

In the alternative, Defendants aike Courtto compelthe Governmento electamongthe
conspiracytheories alleged. As the Court finds the Government has properly alleged a single
conspiracy, this request is also denied.

E. Separate Motion of Sandra Lee Gambone to Dismiss Count One

DefendantMrs. Gambonemoves,separatelyto dismiss Count One of the indictment as

duplicitous, or to compel election. For the reasons stated above, these requests are denied.
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V. CONCLUSION

TheGovernmenhasproperlyallegedaKlein conspiracygonsistingof amulti-partscheme
to defraud the United States government, under 18 U.S.C. § 371. For the above stated reasons,
Defendants’ Motions to Dismiss Count One of the Indictment, or in the Alternative to Compel
Election, are denied.

An appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

V. CRIMINAL NO. 00-176-ALL
JOHN GAMBONE, SR., ANTHONY
GAMBONE, WILLIAM MURDOCK,
SANDRA LEE GAMBONE, JOHN
GAMBONE, JR., and ROBERT CARL
MEIXNER
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ORDER

AND NOW, this day of September, 2000, upon consideration of Defendants’ Motion
to DismissCountOneof thelndictment(DocketNo. 39), DefendantsMotion to CompelElection
or DismissCountOneof thelndictmentasDuplicitous(DocketNo.51),andSandrd.eeGambone’s
Motion for Dismissalof CountOne,or, in thealternativeto Compel Election or Order a Separate
Trial (Docket No. 38Y, the Government'sResponséDocketNo. 44), and Oral Argumentheld
beforethe Courton August23,2000,IT IS HEREBY ORDERED thatDefendantsrequestgo

dismiss Count One of Indictment or to Compel Election@ENIED.

BY THE COURT:

John R. Padova, J.

“As the Government has not yet had the opportunity to respond to Sandra Lee Gambone’s request for a
separate trial, the Court reserves disposition of that specific part of Defendant’s Motion for consideration at a later
time.



